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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GunaLd C, MAKN
ATTORREY SERRRAL

Hlonoradle ¥W. Lee 0'Daniel
Governor of Texas
Austin, Texas

Dear 8ir: Opindion No. g;

Re: Is tb : :
Q470, Vernon's
Annoteatad Civil\Statutes, a
dirsoct taxX—upon de purchassr
af such oigarettes\ir
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We ars in receips

of gourNettesr of April 20, 1940,
with attached letter to om Honoxable Cordell Hnll. Sso~
retary of State, wherein you cu) t f2r our determination the
question of whether the olgar lavied by Article 70476,
is 2 direct tax upon the

Vernon's Annotated C vil Bt-tutnl

purchaser of oiga in Texas.
This A Qnl dqunot de anpwered ocategorically, be-
- oause undar s - 8 OR the lawand facts, the cigarstte

tax law of Tegas aviol - ¢0t tax upon the purchaser of

~ : other instances the tax is upon
: ct‘-a in Texys and 1is not & direct tax upon
pf cofisuner of suoh oigarettes.

bigaretts tax and provides that "the taz shall

by the perxson making the '"first sale' in this
come 4ue snd payabls as soon as sugh cigarsttes
" first sale in Texas, it being intended to im-
pose th- tax nd soon as such oigarettes are received by eny per-
son in Texap /Tor the purpose of making a 'first sale' of saxne."

2eotion 1 (h) of the Cigaretts Tax law defines "first
28le” as followss

“(h} 'First Sale' shall mean and inoclude the
first sale or Adistridution of cigaretites in intra-

state commerce, Or the ZIirst use or consumption of
clgerettes within this Statg.” lﬁnlcrseorgng ours)

In connsction vith the statutory definition of "Cirst
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sals,” the Legislature, by Section 1 (m) of the Act, has de-
fined "distridbutor" es follows:

*{m) 'Distribvutor' shall aean and inolude
every person in this State who manufactures or
produces cigarettes oy who ships, transports,
or imports into this State Or in any manner
acquires or possesses cigarettes and nakss a
‘first sele! of the sase in this State; the
sald term shall elso Inolude svery parson in
this State who in sany zenmer acquires or poss-
esses unstamped oigerettes for the purposs of
aaking & 'first sale’ of the same within this
State." (Underscoring curs)
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From the foregoing references to the Clgarstte Tax
Law, it may be readily seen thaet the ex0ise cigarette tax
loriqd theredy is caused to accrue in two ocontingencise: (1)
upon the rirst sales or distridbution of olgearettes intra-stats,
by a oigarette dealer, sither wholesals or retail; (2} upon
the use or consumption of oigarettes not purchased under the
foregoing conditions.

Under the first feactual situation, the dealer is
oonstituted a "distridutor,” as defined by statuts above
quoted, by virtue of the “first sale,” as defined, of the
cigarettes in this state. The gquantuam of the tax ls measured
by the number of ocigarettes s0 5014 intra-stste, and although
the amount of such tax aay, in ths disoretion of such dsaler,
be passsd on as part of the purchsse price to be paid by
the ultimate oonsumer, nevertheless in this instance the
eigarstte tax is not a tax egainat the ultimate purchaser
of such ¢lgarettes,

But in the second instzanoe above stated, the c¢iga-
retts tax does socrue and 1s g charge against the ultimate
purchessyr or consumer of the oigarattes in Texas as a dirqot
tax, such ultizate user or consumer in this case decoaing s
“digtridutor™ of cigarettes by virtue of zaking the rirst
use of the oigarettes in Texas, It is obvious Shat the only
factual situation under which this tax could acorue sgainst
the ultimate user or prurchaser of the cigarsttes would be up-
on cigarettes purchased in inter-state coamerce rather than
in intra-state comzmerce froa a liocensed desler in such cigarettes.
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In this contingericy, the cigarette tsx levy partakes of the
nature of an sexcise or privilege tax upon the privilege of
using or consuming cigarettes within this stste.

In suamation, we sdvise that %the eigarette tax
lavied by Artiole 7047¢, Vernocn's Annotated Civil Statutes,
is both a sales tax and a “"use” tax. It is an excise levy
with a dual purpose of reaching sithsr the seller or the pur-
ohaser of ocigarettes in Texas, depsnding upon the method of
aoquiring and disposing of ths cigsrettes in this state,
Siaply stated, if the oigaretles are 20ld 4n Texas, this ex-
cise tax is levied upon the person, firm or corporation xzaking
"the "first sale” of the cigarettes as defined by statuts; on
the other hend, if the oigarettes ere acquired through the
channels of inter-state commerce and without e esle haviog
tranapired in Texas, the tax is a levy and burden upon the
ultimate purchaser or user of the cigarettes, as an sxo0iss or
privilege tax uron the use or consumption of such cigerettes.

Trusting the forsgoing fully snswsrs your inquiry,

we ars
Yours very truly
ATTORNEY GELERAL OF TZXAS
By (::23 :
\. ~ .
rat M, lieff, Jr.
Asgistant
Pu}/oe APPROVEDMAY 29, 1940
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